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June 27, 2018

United States Senate Committee on the Judiciary
224 Dirksen Senate Office Building
Washington, DC 20510

Dear Chairman Grassley, Ranking Member Feinstein, and Committee Members:

On behalf of the hundreds of thousands of members of People For the American Way
across the nation, we write in opposition to the nomination of Andrew Brasher to be a
district court judge in the Middle District of Alabama. His work in the state’s solicitor
general’s office reflects his own extreme vision of the law and demonstrates that he is
unqualified for a lifetime position in our federal judicial system.

In 2011, Brasher chose to leave private practice at a major law firm in Birmingham to
join the solicitor general’s office, where his sole client would be the state of Alabama.
The state is well known for its hostility to abortion rights, civil rights, LGBTQ equality,
immigrant rights, and other core constitutional values.

One example indicates the type of policies that Brasher chose to shift his career to defend
in court: In June of 2011, just a few months before he joined the solicitor general’s office,
Alabama enacted harsh legislation targeting undocumented immigrants. The law was
drafted by the notoriously anti-immigrant Kris Kobach,' and both its supporters and
opponents considered it the strictest such law in the nation." Condemned as “an
outrageous throw-back to the pre-Civil Rights era,”" the law had many disturbing
provisions. For example, it:

¢ required the detention of any person stopped by the police for any reason who
could not provide documentation that they were lawfully in the country;

e required that public schools determine students’ citizenship status;

e prohibited courts from enforcing contracts with undocumented immigrants if the
other party knew (or should have known) the immigrant’s status;

e made it a crime to knowingly rent housing to undocumented immigrants; and
(among other things)
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e made it a crime to knowingly “transport” an undocumented immigrant (i.e., drive
them anywhere)."

In finding several of the law’s provisions unlawful, a unanimous panel of the Eleventh
Circuit stated:

[W]e are convinced that Alabama has crafted a calculated policy of expulsion,
seeking to make the lives of unlawfully present aliens so difficult as to force them
to retreat from the state."

There were no surprises as to the type of extreme legislation Brasher would be called
upon to defend in his position in the state’s solicitor general’s office. It is no stretch of the
imagination to assume he shared his chosen client’s radical ideology, including the belief
that judges should interpret the law in ways that permit and reflect his extremism.

Indeed, as deputy solicitor general and as solicitor general, Brasher:

e defended a state law requiring proof of citizenship to vote, which the Supreme
Court found unlawful;"!

e defended a racial gerrymander that the Supreme Court subsequently struck
down; "™

e submitted an amicus brief in Obergefell v. Hodges claiming that same-sex couples
seeking to marry fall outside the protection of the Equal Protection Clause;

e submitted an amicus brief defending a Florida law (struck down by the Supreme
Court) that allowed a judge, rather than a jury, to make findings of fact necessary

to support a sentence of death.""

Brasher has also defended numerous laws severely restricting women’s ability to exercise
their right to abortion pursuant to Roe v. Wade and Casey v. Planned Parenthood. One
particularly disturbing litigation decision illustrates his cavalier approach to the integrity
of our federal court system. This occurred in a case defending a Targeted Regulation of
Abortion Providers (TRAP) law similar to one subsequently struck down by the Supreme
Court in Whole Woman's Heath v. Hellerstedt. In that case, Brasher introduced two
allegedly expert witnesses that the trial judge, in striking down the TRAP law, found to
be of dubious honesty. In particular, the judge concluded that one of the witnesses
“displayed a disturbing apathy toward the accuracy of his testimony” and noted that his
research “seemed to be driven more by a bias against abortion and a desire to inflate
complication rates than by a true desire to reach an accurate estimate of the
dangerousness of abortion procedures.”™ Regarding the second “expert” witness Brasher
offered, the judge concluded that he “lacks judgement, is dishonest, or is profoundly
colored by his bias.”



Zealous representation of one’s client in no way justifies an effort to perpetrate a fraud
upon the court. The lack of integrity manifest in Brasher’s litigation decision severely
undermines any claim that he is qualified for a lifetime position as a federal judge. We
strongly oppose his confirmation.

Sincerely,
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Marge Baker
Executive Vice President for Policy and Program
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